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PATRICIA ELLIS:

Good evening everyone and welcome. I'm Patricle BExecutive Director of the Women’s Foreign
Policy Group. We promote women'’s leadership ancthet's voices in international affairs. Our
speaker tonight is part of our Carnegie ScholaleSdocusing on the role of Islam. We’'re so extite
about it and have completed one program so fae fifét was about European Muslims and the
freedom of expression. It was a great programves@now this one will be a great as well.

We have a great turnout, a great mix of people fgorernment. We have a colleague from the Office
of Public Diplomacy at the Department of State, VBAsbard member Gail Kitch, and people from

think tanks, non-profits and embassies. | will m&ntion everyone’s name, but we do have a great
group here and | am sure there will be a wondelisdussion afterwards because that is what we're al
about. We focus on important issues that reallygnede discussed in an intelligent, unemotional
fashion. We want to get information out, particlyan the area of Islam, because we all need tawkno
more. We hope that after these six programs, Wéwiable to do more. We have an attorney here who
has been living in Doha, which is wonderful. Alsome people here are from the Middle East. Thank
you so much for coming.

We are lucky tonight to have Professor Sohail Hashtie’s an Associate Professor of International
Relations and the Alumni Foundation Chair in So8iekences at Mount Holyoke College. His research
and work has focused on comparative internatiotat® concepts of just war and peace, religion and
politics, and particularly Islam in domestic antemmational politics. He is the editor of someywer
important works, two recent publicatioislamic Political Ethics, Civil Society, Pluralisemd Conflict
andEthics and Weapons of Mass Destruction, Religious%ecular Perspectiveg\lso, as |

mentioned, he is a Carnegie Scholar. This is @antegnor. Fifteen are selected each year fromralou
the country to do serious research on importanessf the day. Presently, they are focusing on the
issue of Islam. Dr. Hashmi is working on a bookaaming the compatibility of Islamic conceptions of
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world order with public international law and loakiat how universal perceptions of international la
correlate with Muslim concepts and values. Tonlghwvill talk about the relationship between Islamic
and public international law. He was educatedat/Bird, where he received his Ph.D., and has an M.A
from Princeton University.

Please join me in welcoming Professor Hashmi.
PROFESSOR HASHMI:

Ms. Ellis, thank you very much for your very kimtroduction and thank you all for coming tonight.
It's really quite an honor for me to have beentedito speak to such a distinguished group and’t ca
say enough about how important your series iopehyou will have a number of speakers, both
Carnegie-related and non-Carnegie-related, orofie of Islam and its role in our current interoatl
society.

| feel very much at home here tonight. This ig ldne of my classrooms at Mount Holyoke, dominated
by the ladies with a few gentlemen sprinkled imrfrone of the brother institutions of Mount Holyoke.
As Ms. Ellis mentioned, I'm working on the questiohislamic international law and its compatibility
with public international law.

Let me start by posing a very difficult and comptprestion: Are Islamic theories of world order
compatible with international law or is Islamic lam principle, opposed to the norms of internagion
law? For centuries, as the European law of nagwodsed, European writers vexed over these two
guestions. The debate surrounding these questiasse-invigorated after the collapse of Soviet
Communism left Islam in the eyes of some analystha last great ideological obstacle to the
construction of a liberal world order. A stringefents, including the 9/11 attacks, have all cbuted
to the idea that somehow, Muslims claiming to actstamic principles operate on a set of principles
fundamentally at odds with basic norms of our imégional society.

Now on one side of the debate are those who al@iévtuslims are still motivated to act on the badis
Islamic law and that according to classical Shhriiations of world order, classical Islamic legal
notions of world order, Muslims cannot accept aramemodate international law. The critics charged
that the principle of state sovereignty and thecpkad resolution of interstate disputes cannot be
reconciled with classical Islamic notions of an axgionist Jihad aimed at bringing the entire world
under Islamic sway. According to this argumenblmuinternational law as it evolved among western
states and then as it was universalized througbltiited Nations and its affiliated bodies after Wor
War Il, is generally perceived by Muslims as nothmore than a vestige of imperialism.

On the other side of this debate are those wheoedttat Muslims have either renounced or margindlize
the classical Islamic theory of world order andythave fully embraced the principles of internagibn
law. They point to the fact that all Muslim stategluding those states that officially profes$&

based on and to apply Islamic ideology in theititnBons, have officially acceded to the interoatl

legal regime. All of the approximately fifty Musli majority states are members of the United Nations
Seven states were among the original 51 charterbmenincluding the Kingdom of Saudi Arabia. As
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for the other Muslim states, they rushed to jom tinited Nations, petitioning for membership within
the first two years of independence. In additibe,overwhelming majority of these Muslim states ar
signatories to all the principal international mishents enumerating the laws of war and diplomacy,
economic relations, environmental policy and witeag reservations, human rights.

| would like to suggest to you that although bothhese very general viewpoints that I've just st
contain important insights, neither side in theatebs entirely accurate. While there is a smalttfon
of Muslim theorists and activists who deny the catiiplity of Islamic law and public internationalw,
the vast majority of Muslim scholars and all Mushnajority states, or the elites who run these state
generally accept prevailing international normbath theory and practice. This acceptance is tgehli
however. The consensus is that Muslim states idrslaould abide by international law in their
relations with non-Muslim states. In this regdhe classical Islamic legal theory, known as Sgenow
obsolete and the Shari'ah has in fact evolved @npbint,de factoif not de jure A significant number
of contemporary Muslim theorists and political leexithough, argue that Muslim states should abyde b
Shari’ah principles in their mutual relations weach other. In other words, a Muslim international
society ought to be created according to this \aeva subset within the broader international spciet

Now having made this claim, | need to make two irdiae and important qualifications. First, the
details of an Islamic international subsystem dedi¢gitimate means to bring it about remain at bes
only vaguely defined in the works of those who es@oit. With regard to Shari’ah in particular,réhes
no clear consensus today on what exactly the Sifaenjoins for a Muslim community divided into
some 50 states, each claiming to be sovereign.n8etiwere is no clear consensus on the legal pitexi
today and it is unlikely that there will be suchansensus anytime in the near future becauseithece
authoritative body to move in that direction.

What we are left with is a truly wide-ranging debah how to interpret and who should interpretier
modern age, a theory of world order that was deyisrally, more than a millennium ago. Before w
proceed any further, | think it would help to lobkefly at the main points of this classical theory
Classical Islamic civilization developed a rich gat laws intended to govern the Islamic statetiete
with non-Muslim peoples and powers. Shortly aftdr191 was sitting in my office and | got a phoradl c
from a journalist asking me to give him a shortr@t on Islamic international law, and whether Ildou
point him to a few representative works. When htiemed to him that it’s truly a voluminous fiellle
seemed genuinely quite surprised. It is thouglera extensive body of literature.

This legal theory of international relations, dduld summarize its main points, was developed by<D
or Olema (?) working from roughly the second togheh Islamic centuries. These correspond to the
eighth through the twelfth centuries of the Chaistera. They were working, of course, on inteomei
relations or international law as part of the berddgal corpus that came to be known as ShariTdte
theory that these early scholars propounded restele division of the world into two opposing maal
The first they dubbed Dar-al-Islam which we coulddely translate as “the abode or territory ofntsia
Then, Islam was the area where Islamic law wasreefh where it was sovereign. It was enforced by
the unitary Islamic state ruled by the just rutbg Imam or the Caliph. Opposed to it was a rehhbih
they dubbed Dar-al-Harb, the abode of war or tivtoey of war where non-Islamic laws prevailed and
presumably fostered moral turpitude and anarchgw,Mccording to the majority of the classical §tsj
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the Kalif's duty was to reduce the Darul Harp bgarporating it into Darul Islam through peaceful
means if possible, through forceful means if neemgssThe goal of this expansionist Jihad was todor
non-Muslims under Islamic law, not to convert thieyrforce because they are very clear Puranic verses
that prohibit such forceful conversions, one wleglplicitly states, let there be no coercion ingieln.

So long as the non-Muslims accepted Muslim sovatgigheir communities were granted the so-called
Vemi status whereby they retained a great dedleaf tommunal autonomy including the right to live
by their own communal laws and to appoint their @@mmunal leaders, so long that these laws and
leaders do not challenge the sovereignty of tlarial state. The jurists also elaborated ruleshier
proper conduct of Jihad including restrictions dmwnay be targeted for attack, what types of weapon
may be used in the fighting and what types of datagild be inflicted on the enemy’s property. Even
though the classical theory rested on the promwsthat Darul Islam and Darul Harp were
fundamentally at odds with one another, the theahacknowledge the existence of a rudimentary
natural law, what the Romans called the usegentinatapplied to relations between the two spheres.
According to this rudimentary conception of a natlaw, the idea of an international society was
allowed to be very much a part of Islamic concapiof international law or world order. This
rudimentary conception of a natural law made pdssliplomacy and the conclusion of treaties, travel
and commerce and rules regulating warfare.

One of the most important aspects of the clastheary was the guarantee of free passage or sgcurit
Aman as it was called, which any Muslim could diwe visitor from Darul Harp. The conference of
this provision was the obligation of Muslims trdired or residing in Darul Harp to obey local laws
unless, of course, they contravened essential tsspklslamic worship.

The classical Islamic theory of world order wagriatated at a time when Islamic civilization was
ascendant, the dominant civilization of the Medé@aean matoral, the successor to both the Eastern
Roman Empire and the Persian Sussan Empire. 3@@fiEuropean nation states and the imperial
expansion of many of these states in Muslim teigofrom the 16 century through the early 90
century created an entirely novel situation from ¢ime in which the Seer had first been elaborated.
Notions of an expansionist Jihad gave way to datlslefensive Jihad against foreign interventioAs.
the same time, Muslim scholars and statesmen begeadeally aware of the emerging European Law
of Nations that was being propagated through inaiemn as the basis for a global international law.
The practice of Muslim states, most importantly @ttoman Empire, reflected a progressive acceptance
of the terms of the European Law of Nations basedwareness of the Muslims’ relative military
weakness. This acceptance of European internatemavas not reflected in systematic or official
revisions of Islamic international legal theoryedduse Muslim scholars had adopted a conservative
attitude toward reform of Shari'ah in general after 12" century of the Christian era, no concerted
effort was undertaken to reform the Seer in padigcuhat aspect of Shari’ah that dealt with ingtional
law. The lingering influence of the classical theinto the 1" and indeed into the early ®@entury

can be seen in the bitter disputes that dividechim@®nema on whether British India was or was ot p
of Darul Islam. They were still arguing over thésue long after this large Muslim population had
passed under the sovereignty of her Majesty Queeiona.

What is the status of the classical theory todHy@rmal Muslim exception for the prevailing



international legal regime were to determine thengar to this question, then the Seer would haveto
considered totally obsolete. Apart from the eviethat | gave earlier, the evidence about all Musl
states being members of the United Nations, fomgie, we can also point to the charter of an
organization known as the Organization of the Ista@onference. Has anyone studied this
organization here or is familiar with it at all’2isf curious if you know. It's actually one of tlaegest
ideas in existence and yet there’s very little kn@kout it in the United States, the Organizatibthe
Islamic Conference. In 1969, 24 Muslim states dateestablish an international organization toher
mutual cooperation on the basis of quote “the inmaid@eachings of Islam.”

The immortal teachings of Islam (1972) were adojptetieir charter for the OIC, a list of principles
guide member state relations. All of these prileg@re derived from the U.N. Charter, some of them
verbatim. They include the principles of soveréygmd equality of states, non-interference in the
domestic affairs of sovereign states and prohibitibthe use or the threat of force. We might be
justified in asking where the putative Islamic rigve that we hear so much about in the media? ésom
analysts would point to the rhetoric and the vibldrallenges posed by radical Muslim groups, nsit ju
the leaders of Al-Qaeda, but most extremist grdwgy® long expressed their contempt for the United
Nations and for international law which they dissnés tools for western hegemony. In 1993, the same
group that planned and executed the bombing oftbdd Trade Center, was plotting as you all know,
to bomb U.N. headquarters. In 2003, one of trst fargets of the Iraqi insurgency was the newly
established U.N. headquarters in Baghdad, nobjus, but twice.

| don't think the answer to the question of thecatled Islamic revolt lies in the rhetoric or evarthe
violence of terrorist groups. | think it lies intedarly arguments and mainstream Muslim actividie
can divide Muslim political thought on this questi@n the compatibility of Islamic law with
international law, into three very broad categorid® first of these categories we may call the IMus
assimilationist view because it fully embracesléggtimacy of the current international system and
advocates a complete Muslim embrace of the normmg@inational society. Its proponents tend, by an
large, to be secularist and maybe further — ansktBecularists may be further divided into two geou
One strand of Islamicly-sensitive secularists aptetm appropriate, co-opt or co-exist with Islam in
mutually supportive but distinct or separate sphietslam for them is a key source of national idgn
but devoid of practical political significance. éther strand of secularists sees organized Islaan as
threat to national integration or modernization #ngk this strand quite openly attempts to suppress
eliminate Islam altogether from public life. Thecslarists have so far failed to disentangle the
theoretical linkage of religion and politics thatsio central to Islamic political theory over thany,
many centuries. Even though one could argue figatetalities of Muslim political life today conforby
and large to the secular assimilationist visiorg fecular vision has not been entirely assimilatenl
Islamic international theory or practice.

A second group of theorists we could call the Istaimternationalists. Advocates of this group téad
be modernists aiming to reconcile Islamic ethidakils and prevailing international norms. Their
argument tends toward acceptance of separate Ma#dit@s as the best way of meeting the needs of
different Muslim peoples. Yet they're quick to edghat their vision of nationalism or acceptaote
state sovereignty doesn’t eliminate the existerigeternational obligations that transcend thernesés
of these individual states. Several key modethiskers including the great poet of the Indian



subcontinent, Mohamed Idval, and two leading Egyptawyers, Oftharasal Kasakahure and Mohamed
Delakahumene have all suggested that the conceptioited Muslim community, the concept of the
Uma, requires at least some degree of trans-nhtoogeration or confederation, a Muslim league of
nations to borrow Mohamed Idval’s characterizatidine existence today of a host of Islamic 1GOs, th
OIC being the most important, and Islamic NGO£s&imony to the influence of these Muslim
internationalist ideas.

Finally, we may call the third school Islamic cogobtanism. Its proponents tend to be drawn from t
ranks of so-called fundamentalist thinkers. Theya openly that the division of Muslims into
sovereign, territorially delimited states has mgitlmacy in Islam because first it violates the &io's
ethics of Islamic universality and Muslim solidgritSecond, because it is a vestige of European
imperialism intended to perpetuate the weaknesiseoMuslim community. In this regard, Obulana
Muldude, the finder of the most important Islamaty in South Asia, the Jamaat—e-Islami, actively
campaigned against the creation of Pakistan diine@d. 940s. On this point, he was supported by a
broad spectrum of religious opinion in India whgoped the creation of a would-be Islamic state.
Why? Because they feared that the Muslim leadeedemand for the creation of a separate state for
Muslims in the subcontinent would do nothing bwidie and fragment. Had Pakistan not been created,
the Muslim population of united India would be thegest in the world. Likewise, latola Kumani once
famously described the territorial state systertites product of the deficient human mind.” For him
Iran was to be the center for the propagation efutiversal Islamic revolution that would sweep yawa
un-Islamic regimes everywhere.

Now, as we all know, Muldude and Kumani eventuedigonciled themselves to existing realities.
Muldude settled in Pakistan and played a significale once the country had been created, espgaiall
Pakistani politics. Kumani’'s later speeches, paldirly those from the Iran/lrag war periods, exta
unique virtues of the Iranian nation. Even thobgth men proved willing to accommodate themselves
to political conditions, they were politicians asich as they were Muslim thinkers, | would submtth

it would be fundamentally incorrect to assume thay altered their normative conceptions of Islamic
political order and that they ended their livesamse sort of Pakistani or Iranian nationalists.

In short, there is general consensus among schanlarpoliticians, that Muslims can and should abide
by international law in their relations with non-Blims. Muslim states can and should conform to
international law in their relations with non-Mumslistates. But there is still a very live curreht o
thought that holds that Muslim states should abig&hari’ah principles in their mutual relationgtwi
each other. In other words, there are widespredslarad there are actual institutions in place thatify
to the belief that a Muslim international societypsld be formed as a subset within the broader
international society.

The Organization of the Islamic Conference is enprexample of such institutions and I'd like to end
my comments by focusing on it for a little whilEver since its founding the OIC has been repeatedly
assailed by many Muslims and particularly the deeddundamentalists for failing to act as an
instrument for the collective Muslim community, fine Uma, rather than the assortment of 56 states
who are today its real constituents. The OIC digtiras 57 members, the Thember being Palestine.
As the first truly universal Muslim organizatiouneg, really since the demise of the Kalif with gack
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of Baghdad one could say, the Organization of skenlic Conference has come to be viewed by some
as a proto-Kalifette. The potential embodimena dlistinct Islamic subsystem within the internasibon
system. Despite the vociferous attacks uponnéaent years for its dismal performances in thd Gul
War and the conflicts in Bosnia, in Chechnya, irslir and a host of others that we could list, it
continues to be the object of hope for many Muslotivists and it may yet evolve into a political
manifestation of the United Muslim Uma once tharsic revolution triumphs in other Muslim states.

The most concrete manifestation of the argumentishemic international law is still relevant iseth
decision by the OIC in the year 1981 to create $bimg called the International Islamic Court of
Justice, the [ICJ. This institution emerged oup@bular concerns with the inability of the OICfited
some way to resolve the deadliest conflict invajviiuslims since the end of World War I, that i th
Iran/lraq war. Trouble arose soon after the deniso create the court was taken. The statuteeoiCJ
wasn’'t approved until the year 1987. Accordingh® statute, the court has jurisdiction over disput
referred to it by any OIC member state. It is dtscender advisory opinions on legal questionsrretl
to it by any of the organs that are part of the ®#nework.

To all intents and purposes, this court is to ojgeaa the Islamic counterpart or the Islamic versib

the International Court of Justice. A defining iweristic of this court, however, is that theessburce
of law for the court would be the Shari’ah. Itevadn judges are envisioned as being the leadingresxp
in Shari'ah provisions on international law. Thaurt has somewhat of a surreal existence because
everything is in place to begin its operations reie headquarters in Kuwait City. Yet, it has @ev
convened because the court statute has yet tdifeddy the requisite two-thirds majority of tkadC
member states. The failure of most states toyrdh€ very decision to set the ratification nunsbsw

high and the earlier disputes over the statutéf sflepoint to a stark reality of the OIC. It'siadea
founded on the rhetoric of Islamic universals, imiued ever since in the politics of its squabblangl
ideologically divided member states. The membatestwho created the 11ICJ realize now that should
the court ever sit and adjudicate, it could veryl wpen up a Pandora’s box for them because thd cou
might pronounce rather unsavory decisions on suesspg issues confronting Muslims as the question
of collective security — why it is that Muslims arever able to solve conflicts involving their mesnb
states without some kind of foreign interventiorife Tamous overthrow of Saddam Hussein being one
of the most important examples recently. They inabo pass rather unsavory and unacceptable
opinions when it comes to cross-border migratisnés which are very pressing, especially when it
comes to the poor versus the richer Muslim statelssawhole host of distributive justice claims.eTh
vast oil wealth that has flowed to many of themiibducing countries — is it the property of the#e o
producing countries or is it the property of thed\imm Uma? Of course, there’s the whole range of
issues involving human rights, the rights of wonmenontemporary Muslim societies and the rights of
non-Muslims in Muslim states. Unfortunately, bezathe 1ICJ is not likely to meet any time soon, we
lack the presence of an authoritative body that nwyonly apply Shari’ah to the international redas

of Muslim states, but we also lack a body that wdeall us what exactly is the Shari’ah on
contemporary international relations. Thank youyfmur attention.



